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LEGAL CONTEXT 

1. Environmental Legislation

1.1 The Constitution of South Africa 

The legal reference source for environmental law in South Africa is found in the Constitution of the 

Republic of South Africa (Act No.108 of 1996) and as such, all environmental aspects should be interpreted 

within the context of the Constitution. The Constitution has enhanced the status of the environment by 

virtue of the fact that environmental rights have been established (Section 24) and other rights created in 

the Bill of Rights which impact on environmental management. An objective of local government is to 

provide a safe and healthy environment (Section 152) and public administration must be accountable, 

transparent and encourage participation (Section 195(1)(e) to (g)). 

1.2 The National Environmental Management Act 

The National Environmental Management Act (Act No. 107 of 1998) (NEMA)(as amended) is South Africa’s 

overarching framework for environmental legislation. The objective of NEMA is to provide for operative 

environmental governance by establishing principles for decision-making on matters affecting the 

environment, institutions that will promote co-operative governance, and procedures for coordinating 

environmental functions exercised by organs of state.   

NEMA sets out a number of principles that aim to implement the environmental policy of South Africa. 

These principles are designed, amongst other purposes, to serve as a general framework for environmental 

planning, as guidelines by reference to which organs of state must exercise their functions and to guide 

other law concerned with the protection or management of the environment.  

The principles include a number of internationally recognised environmental law norms and some 

principles specific to South Africa, namely, the: 

• Preventive Principle

• Precautionary Principle

• Polluter pays Principle

• Equitable access for the previously disadvantaged to ensure human well-being.

Chapter 5 of NEMA is designed to promote integrated environmental management. Environmental 

management must place people and their needs at the forefront of its concerns, and serve their physical, 

psychological, developmental, cultural and social interests equitably. Development must be socially, 
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environmentally and economically sustainable. Sustainable development therefore requires the 

consideration of all relevant factors including the following: 

• The disturbance of ecosystems and loss of biological diversity is avoided, or, minimized and

remedied.

• The pollution and degradation of the environment are avoided, or, minimized and remedied.

• The disturbance of landscapes and sites that constitute the nation’s cultural heritage is avoided,

or, minimized and remedied.

• That waste is avoided, or, minimized and re-used or recycled where possible and otherwise

disposed of in a responsible manner.

• The use and exploitation of non-renewable natural resources should be utilised responsibly and

equitably.

• The development, use and exploitation of renewable resources and the ecosystem of which they

are part of, do not exceed the level beyond which their integrity is jeopardized.

• A risk-averse and cautious approach is applied.

• Negative impacts on the environment and on the people’s environmental rights be anticipated and

prevented, and where they cannot be altogether prevented, are minimised and remedied.

Regulations promulgated under NEMA include the EIA Regulations published under GNR 543, and the 

associated Listing Notices GNR 544, 545 and 546.  Section 24(5) of NEMA stipulates that certain “listed 

activities” require environmental authorisation by way of either a Basic Assessment (BA) or a full Scoping 

and Environmental Impact Assessment as defined in the EIA Regulations Listing Notices (July 2010 EIA 

Regulations). As identified in Chapter 1.2 above, the proposed project constitutes listed activities in both 

Listing Notices. However, GNR 545 supersedes GNR 544 and, as such, a full Scoping and Environmental 

Impact Assessment must be undertaken. 

This report represents the Draft Scoping Report (Draft SR) which has been prepared in accordance with 

the EIA Regulations published in GNR 543.   

1.3 The Environment Conservation Act 

The objectives of the Environment Conservation Act (Act No. 73 of 1989) (ECA) are to provide for the 

effective protection and controlled utilisation of the environment. Following the enactment of NEMA, a 

number of the powers of the Act have either been repealed from or assigned to the provinces.  These 

include the EIA Regulations for activities that were regarded as detrimental on the environment and were 

published under Government Notice Regulation 1182 of 05 September 1997, as amended. New EIA 

Regulations were published in Government Notice No. R543 of 2010. 
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1.4 National Environmental Management: Waste Management Act 

The purpose of the National Environmental Management Waste Management Act (Act No 59 of 2008 

[NEMWA]) is to reform the law regulating waste management in order to protect health and the 

environment by providing reasonable measures for the prevention of pollution and ecological degradation 

and for securing ecologically sustainable development; to provide for institutional arrangements and 

planning matters; to provide for national norms and standards for regulating the management of waste by 

all spheres of government; to provide for specific waste management measures; to provide for the 

licensing and control of waste management activities; to provide for the remediation of contaminated 

land; to provide for the national waste information system; to provide for compliance and enforcement; 

and to provide for matters connected therewith. The objectives of the Waste Management Act are: 

• To protect health, well-being and the environment by providing reasonable measures for:

• Minimizing the consumption of natural resources.

• Avoiding and minimizing the generation of waste.

• Reducing, re-using, recycling and recovering waste.

• Treating and safely disposing of waste as a last resort.

• Preventing pollution and ecological degradation.

• Securing ecologically sustainable development while promoting justifiable economic and

social development.

• Promoting and ensuring the effective delivery of waste services.

• Remediating land where contamination presents, or may present, a significant risk of

harm to health or the environment.

• Achieving integrated waste management reporting and planning.

A holder of waste must, within the holder's power, take all reasonable measures to: 

• Avoid the generation of waste and where such generation cannot be avoided, to minimize

the toxicity and amounts of waste that are generated.

• Reduce, re-use, recycle and recover waste.

• Where waste must be disposed of, ensure that the waste is treated and disposed of in an

environmentally sound manner.

• Manage the waste in such a manner that it does, not endanger health or the environment

or cause a nuisance through noise, odour or visual impacts.

• Prevent any employee or any person under his or her supervision from contravening this

Act.

• Prevent the waste from being used for an unauthorized purpose.
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2 Legislation for the Conservation of Natural Resources 

2.1 National Water Act 

The National Water Act (Act No. 36 of 1998) (NWA) is the fundamental law for managing South Africa’s 

water resources. The purpose of the Act is to ensure that water resources of the nation are protected, 

used, developed, conserved and controlled. It is concerned with the allocation of equitable access and the 

conservation of water resources within South Africa. The NWA repeals many of the powers and functions 

of the Water Act (Act No. 54 of 1956).   

Key Aspects of the NWA include: 

• Catchment Areas - Any disturbance to a watercourse such as the construction of a dam or weir

type facility requires authorization from the DWS.

• Water Supply - Under the NWA, a developer is required to obtain the necessary permits for water

usage and the disposal of wastewater from the DWS.

• Wastewater – the NWA is the principal piece of South African legislation governing wastewater

management. Under the Act there are several important issues relating to wastewater to note:

• It is an offence to willfully or negligently pollute surface water or groundwater.

• In the event of a pollution incident, the offending party is obliged to report the incident to

the regulatory authority.

• The regulatory authority can take the necessary steps to prevent the pollution of water

resources and can recover the costs of clean up from the polluter.

2.2 National Environmental Management: Biodiversity Act 

The National Environmental Management: Biodiversity Act (Act No. 10 of 2004) (NEMBA) provides for the 

management and conservation of South Africa’s biodiversity within the framework of the NEMA. This Act 

allows for the protection of species and ecosystems that warrant national protection, the sustainable use 

of indigenous biological resources, the fair and equitable sharing of benefits arising from bio-prospecting 

involving indigenous biological resources and the establishment and functions of the South African 

National Biodiversity Institute.   

Key elements of the NEMBA are: 

• The identification, protection and management of species of high conservation value.

• The identification, protection and management of ecosystems and areas of high biodiversity

value.

• Biodiversity Initiatives such as the STEP (Subtropical Thicket Ecosystem Plan) and CAPE (Cape

Action Plan for People and Environment) may become accepted as bioregional plans and are thus
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implemented as legislation. 

• Alien invasive species control of which the management responsibility is directed to the

landowner.

• Section 53 of the Act identifies that any process or activity that is regarded as a threatening

process in terms of a threatened ecosystem, requires environmental authorization via a full

Environmental Impact Assessment.

2.3 National Forest Act 

Under the National Forest Act (Act No. 84 of 1998), listed trees and forests are protected and no person 

may cut, disturb, damage or destroy a protected tree or forest without prior approval via a permit from 

the Minister of the Water and Environment Affairs (DWEA). 

Vegetation is further protected from disturbance in terms of NEMA, (EIA Regulation GNR 545) where 

environmental authorisation is required for the transformation or removal of indigenous vegetation of 3 ha 

or more. 

3 Legislation for Cultural Resources 

3.1 National Heritage Resources Act 

The National Heritage Resources Act (Act 25 of 1999) (NHRA) aims to promote the protection and good 

management of the national estate of South Africa. In terms of Section 38 of the Act, the South African 

Heritage Resources Agency (SAHRA) must be notified during the early planning phases of a project for any 

development that includes any of the following activities:  

• The construction of a road, wall, powerline, pipeline, canal or other similar form of linear

development or barrier exceeding 300m in length.

• Any development or other activity which will change the character of a site exceeding 5 000 m² in

extent.

• The costs of which will exceed a sum set in terms of regulations by SAHRA or a provincial heritage

resources authority.

• Any other category of development provided for in regulations by SAHRA or a provincial heritage

resources authority.

If a project is listed under the NHRA Regulations, then a permit application must be made to the SAHRA 

before the project can commence. For projects in KwaZulu-Natal permit applications must be made to 

AMAFA in terms of KwaZulu-Natal Heritage Act (Act No. 10 of 1997) (see below). 
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3.2 The KwaZulu-Natal Heritage Act, 1997 (Act No. 10 of 1997) 

The aim of the KwaZulu-Natal Heritage Act (Act No. 10 of 1997) is to provide for the establishment of a 

statutory body to administer heritage conservation on behalf of the provincial government of KwaZulu-

Natal, namely AMAFA aKwaZulu-Natali (AMAFA). Section 27 of the Act states that the developer must 

notify AMAFA if he is wishing to undertake a proposed development in terms of the following categories: 

• Linear Developments (roads, walls, powerlines, pipelines) greater than 300m in length.

• Bridges greater than 50m in length.

• Proposed developments exceeding 10000m².

• Proposed developments exceeding three or more erven.

• Proposed developments exceeding three or more existing erven consolidated within past five

years.

• Proposed developments exceeding a cost set in terms of regulations.

• Any other category provided for in regulations.
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